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tent of Congress in adopting the amendment
of 1916—and this is the important question
here—‘“the legal presumption is that the
legislative body expressed its intention in the
statute, that it intended what it expressed,
and that it intended nothing more.” Soliss
v. General Electric Co. (C. C. A.) 213 F. 204,
207. ‘

3. That the burden is on those claiming
the repeal to establish that claim. In the ab-
sence of express words of repeal, which
would have been the usual course if a repeal
had been intended, we must be led clearly
to the conclusion that snch intent has been
otherwise made out. “Such an interpreta-
tion *.* * sghould not be adopted unless
it be inevitable, and any reasonable construc-
tion of the later act which offers an eseape
from it is more likely to be in eonsonanee
with the real intention.” State v. Archibald,
43 Minn. 328, 330, 45 N. W. 608, 607.

4. That instead of its clearly ‘appearing
that & repeal was intended in this case, reason
and authority and the strong probability as
to the facts are quite against such a conelu-
sion,

5. We have given most respectful consid-
eration to the rulings of other Jjudges on the
points here involved and to their views in
reference thereto, in so far as the same have
been available, but have been unable to agree
in holding that an implied repeal has been
made out, :

6. This memorandum attached to and filed
with the order in the first case above entitled
will be considered as attached to and filed
with the order in each of the remaining cases,

The motion to remand should be granted.
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No. 18817,

1. Marltime llens g=3—Vassel oapable of he-
Ing navigated by its own power or towing, and
whose use requires It to he navigated from
r!ne place to another, is subject to maritime

ens.

If a vessel, though not engaged in naviga-
ton or the carriage of passengers or freight,
I8 capable of being navigated, by its own pow-
er or by towing, and its business or use re-
quires it to be navigated from one place to an-
other, it is within the admiralty Jurisdiction,
and is subject to maritime liens.

2. Maritime liens g—=3—Wharves ¢—=18—Barge
used for dancing pavilien held subject to mar-
itime Jiens for supplies and wharfage,

A 600-ton barge, from which the motive
machinery bhad been removed, and which was

used g8 = dancing pavilion, but within six
months had beeh;moved and moored to three
different wharves, held pubject to maritime liens
for repairs, wages, supplies, and wharfage.

[ B :

In Admiralty. ' Suit by John Doussony"

and others against: the pleasure boat Pirate
Ship, or City of Marietta. On exceptions to
libel. Overruled.

J. L. Warred Woo ville, of New Orleans,

La., for libelants. =

Bugene 8. E[_ayforg,' of New Orleans, La.,
for respondent.’ . -

Arthur B. Hammond, of New Orleans,

La., for intervené:rs.:

BURNS, District ‘Jﬁdge. Libelants elaim
wages of the pleasure hoat Pirate Ship, or
City of Marietta, which was seized es she
lay in the Misslssippi'tiver in the port of
New Orleans. Libelant John V. Nielsen

claims wages as h saildr; libelant W. H. Dy-

er, as a painter; Joln Doussouy, as engi-
neer; Jesse Smith, as 'pipe fitter; Ted Gra-
harh and Louis Malhiot, as deck hands; in-
tervener Thomas Moore, as painter, for bal-
ance due for painting the vessel; intervener
E. R. Chivers, for electrie fittings installed on
the vessel; interveners Weixel and Jansen,
for oils furnished the Yessel; and the board
of commissioners for the port of New Or-
leans, an agency 'of the'state of Louisiana,
administering the wharves and port facili-
ties, intervenes for whirfage, alleging that

the vessel, which is of/B00 gross tons, oceu-

pied the wharf ab the|foot of Canal street,

in New Orleans, fo which she is moored, and
for which dockage ‘or wharfage, on a tonnage
basis, according fo the |public tariff author-
ired by state law, slié bives a total of $210,
and eertain towafé fdmhﬁnting up to 80 by
& tug owned by the said by i itei

ized as follows: || IJM
I

May, 1927. Fo ‘:‘sbirw'u' 4 of tug Sameon in

moving the Marietligé 48 follows:
April 24, 1027, from Ciinal Htreet to lower
end of Julin atre )
April 30, 1827, from Julil street to St.
Andrew street w&arﬁ i 4000
I Pt

i il
(1] The owner ;a‘.nd Ié.;imant, Eugene 8.
Hayford, a lawyer by profession, appearing
in his own behalf, flled jin exception to the
Jurisdiction of this court tatione materie, on
the ground that “the former U. 8. steamer
Marietta is now, and has for the past six
months been, permanently secured to the Ca-
nal street docks, as a dancing platform or
barge, all machinery intended for use of mo.
tor power has long since been removed, and
the barge has not been, and is not intended
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for use in transportation of freight, pas-
gengers, or use of any nature or kind what-
goever in maritime trade or commerce.”

In support of this exception, the decision
of the Supreme Court in Cope v. Vallette
Dry Dock, 119 U. 8. 625, 7 S. Ct. 836, 30
L. Ed. 501, The Hendrick Hudson, Fed. Cas.
No. 6,355, and Evansville & Bowling Green
Packet Co. v. Chero Cola Bottling Co. et al,
271 U. §. 19, 46 8. Ct. 379, 70 L. Ed. 805,
are cited. These are to the effect that a fixed
gtructure, such as a dry dock, not used for
the purpose of navigation, is not the subject
of salvage service, because the mere fact that
such a strueture floats does not make it a
ship, beeause it is not used in navigation.

The libelants and interveners rely on the
City of Pittsburg (D. C.) 45 F. 699; The
Floating Elevator Hezekiah Baldwin, 12 Fed.
Cas. 93, No. 6,448; Woodruff v. One Cov-
ered Scow (D. C.) 30 F. 269; The Publie
Bath No. 13 (D. C.) 61 F. 692; The Steam
Pug M. R. Brazos, 17 Fed. Cas. 951, No. 9,-
898; The W. F. Brown (D. C.) 46 F. 240,
The Old Natchez (D. C.) 9 F. 476; Braisted
v. Denton (D. C.) 115 F. 428; Charles
Barnes Co. v. One Dredge Boat et al. (D. C.)
169 F. 895; Winslow v. Floating Steam
Pump, 30 Fed. Cas. 308, No. 17,880; The
Raithmoor (D. C.) 186 F. 849; Lawrence
v. Flatboat (D. C.) 84 F. 200. -

An examination of these cases reveals the
test applied generally by the admiralty
courts, and it is much more broad and liberal
than that contended for by exceptor here,
who insists that the Pirate Ship, or Marietta,
is beyond the reach of admiralty process, be-
eause he is not engaged in navigation, earry-
ing freight or passengers. The courts in the
cases cited have held variously that flatboats,
pile drivers, pumpboats, scows, and other and
various kinds of water eraft, are vessels with-
in the admiralty jurisdietion, though not en-
gaged in navigation, or s carriers of pas-
sengers or freight; the general test being
whether the craft was capable of being navi-
gated, by its own power or by towing, and
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whether its business required it to be navi-
gated from one place to another. If it was
capable of heing navigated, and its business
or use required it, then it was within the ad-
miralty jurisdietion, and subject to process
for maritime liens. If not—that is to say,
if by its disposition or lodgment or eonnec-
tion with the shore the craft was not capable
of navigation, nor required by its use or busi-
ness to be navigated from one place to an-
other—then it might be held not to be in
commerce and navigation in such a sense as
to be subject to a libel in rem in admiralty.
[2] Upon the facts of the record here, under
the recognized test, the Pirate Ship, or Ma-
rietta, is plainly a vessel engaged in com-
meree and navigation upon navigable wa-
ters, and subject to maritime liens for wages,
supplies, necessaries, dockage, wharfage, of
the kind and character here presented.
Moreover, it is distinetly shown by the orig-
inal libel and the interveners’ libels that she
was not fastened permanently to the wharf
for six months, as recited in the exception of
claimant. She was moved and moored to ab
least two points in the harbor, by the tug
Samson, other than that at which the elaim-
ant's exception sets forth. She was, in fact,
moored at three different wharves within that
period, precisely as any other vessel, ship,
barge, scow, or other marine eraft might be.
She is, in fact, a 600-ton ship, even though
her motive power or machinery be dismantled
and removed. She has no connection what-
ever with the land, such as would make her
strueture npon land.

In my opinion, the salvage eases to which
exceptor refers are heside the point. There
is no salvage elaim presented here. The
ereditors here are suing upon matitime liens
for wages, supplies, and necessaries, for
which, if due, they have maritime liens, and
the vessel is properly the subject of admir-
alty process.

Acecordingly the exception will be over-
yuled. Respondent will be allowed 10 days
in which to answer.



